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not be sold in the same building under a unit of management 
without paying a tax of from $300 to $800 fixed by the Board of 
Commissioners for each city and which was to be uniform only 
in the same city. This was held to create a purely arbitrary dis- 
tinction and to be void. State ex rel Wyatt v. Ashbrook, 154 
Mo. 375. 

Statutes regulating the right to practice medicine or other pro- 
fessions but allowing the right to all who have the qualifications 
prescribed, do not deny equal protection. People v. Phippen, 
70 Mich. 6; State v. Green, 112 Ind. 462. But if such a statute 
discriminates between persons engaged in the same profession 
<jr against citizens of other States, then equal protection is denied, 
as in State v. Pennoyer, 65 N. H. 113, where a statute was held 
Unconstitutional which required one of two classes of physicians 
differing only in respect to the residence to be subject to the ex- 
pense of obtaining a license from which the other party was ex- 
empt. 

Where the act requiring any plumber before engaging in the 
business to take an examination and obtain a license, but per- 
mitted all members of a firm to pursue the business where one 
only had procured such a license and all the members of a 
corporation to pursue it where the manager only had procured 
such license, it was held that the act did not operate equally upon 
all of a class pursuing the calling under like circumstances and 
was invalid. State v. Gardiner, 58 Ohio St. 599. If a law is im- 
partial on its face, yet is applied and is so administered as to 
operate a denial of equal justice, it may be declared unconstitu- 
tional. Yick Wo. v. Hopkins, 118 U. S. 373. But the possi- 
bility of maladministration is not sufficient ground. Williams v. 
Mississippi. 170 U. S. 213. 

From the principles laid down and the illustrations given of 
their application, it would appear, however, that the New York 
Court of Appeals has properly applied the law in the principal 
case. 



MALICIOUS INTERFERENCE WITH BUSINESS. 

Although the Courts, both in England and in America, have 
very generally held the rule, since Stevenson v. Newham (1853), 
13 C. B. 285, that bad motive by itself is no tort, and that an act 
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lawful in itself is not converted by a malicious or bad motive into 
an unlawful act so as to make the doer of the act liable to a civil 
action, still the contrary opinion persists in presenting itself be- 
fore the Courts. 

The recent case of Arnold v. Moffitt, 75 Atl. (R. I.) 502, has 
applied this doctrine, settled so clearly in the famous case of 
Allen v. Flood (1898), App. Cas. 1, to an interesting and some- 
what novel set of circumstances. It will be found upon examina- 
tion that practically all the cases regarding malicious interference 
with business are those where the elements of conspiracy or breach 
of contract enter. In this case neither is present. The plaintiff, 
a contractor for electrical work, alleged ten instances where he 
claimed to have been delayed, hindered or discriminated against 
by the defendant, an inspector for the Providence Insurance Asso- 
ciation. The defendant was charged with refusing and neglecting 
to make inspections within reasonable times, and at other times 
with maliciously requiring the plaintiff to make changes which 
were not required of ether contractors. None of the counts 
were held to give a legal cause of action. Nevertheless, the 
plaintiff appeared to proceed on the theory that although the 
defendant may not have done any illegal act yet he was liable to 
the plaintiff by reason of the malicious character of his acts. 
But the Court held that as there was no proof of any illegal act 
on the part of the defendant, it was of no consequence that it 
might be made to appear that the defendant was actuated by 
malicious motives in what he did as inspector, and so gave judg- 
ment for the defendant. 

The question whether malice is an essential element of the 
cause of action in cases of interference with business, and in fact 
what malice means in this connection, has been the subject of 
very lengthy discussion in the cases which have arisen in England 
and this country since the modern labor problem has become so 
acute. In this respect, the principal case is in an entirely different 
field, and yet the principles governing it are not different in any 
way from those laid down in the labor cases. 

There were certain expressions used by the judges in the English 
cases of Lumley v. Gye, 2 El. & Bl. 216; Bowen v. Hall (1881), 
L. R. & 6 Q. B. Div. 333; and Temperton v. Russell (1893), 1 
Q. B. 715, which might readily be taken as supporting the view 
that malice is the gist of the action, and Lord Coleridge (after- 
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wards Lord Chief Justice of England) based his dissent to the 
first two of the above cited cases on this point. However, in all 
of these cases the defendant had been guilty of an unlawful act in 
procuring the breach of a contract so that there was a tangible 
expression of malicious motive in a definite illegal act com- 
mitted by the defendant in all three cases. 

But in Allen v. Flood, supra, the judges expressly denied these 
implications, and in Quinn v. Leathern (1901), App. Cas. 495, a 
still more recent case, Lord Mac Naghten, in speaking of Lumley 
v. Gye, supra, said : "I have no hesitation in saying that I think 
that decision was right — not on the ground of malicious intention 
— that was not, I think, the gist of the action, but on the ground 
that the violation of a legal right committed knowingly is a cause 
of action, and that it is a cause of action to interfere with con- 
tractual relations recognized by law, if there is no sufficient 
justification for the interference." 

It is a settled rule in England now, as laid down by Lord Wat- 
son in Allen v. Flood, supra, that, "Although the rule may be 
otherwise with regard to crimes, the law of England does not 
take into account motive as constituting an element of civil 
wrong. Any invasion of the civil rights of another person is in 
itself a legal wrong, carrying with it liability to repair its necessary 
or natural consequences, in so far as these are injurious to the 
person whose right is infringed, whether the motive which 
prompted it be good, bad, or indifferent. But the existence of a 
bad motive in the case of an act not in itself illegal will not con- 
vert the act into a civil wrong for which reparation is due." The 
same case quotes the definition of malice of Judge Bayley in 
Bromage v. Prosser, 4 B. & C. 247. "Malice in common accept- 
ance of the term means ill will ^gainst a person. But in the 
legal sense it means a wrongful act done intentionally without 
just cause or excuse." This has often been approved, although 
it eliminates motive and includes only "wrongful" acts intention- 
ally done. 

In this country the same general doctrine has been followed. 
"Malicious motives make a bad act worse, but they cannot make 
that wrong which in its own essence is lawful. As long as a man 
keeps himself within the law by doing no act which violates it, 
we must leave his motive to Him who searches the heart." Jen- 
kins v. Fowler, 24 Pa. St. 308. 



72 YALE LAW JOURNAL 

Malice has been said to exist when defendant's acts were done 
without right or justifiable cause with the unlawful purpose to 
cause damage or loss to the plaintiff. Walker v. Cronin, 107 
Mass. 562. 

In view, however, of the many unsettled points regarding the 
rights of trade and labor, the Massachusetts Courts have felt it 
wise to leave a possible qualification to the general doctrine, that 
bad motive by itself can never be a tort. "It is said also that 
where one has the lawful right to do a thing, the motive by which 
he is actuated is immaterial. If the meaning of this and similar 
expressions is that where a person has the lawful right to do a 
thing, irrespective of his motive, this motive is immaterial, the 
proposition is a mere truism. If, however, the meaning is that 
where a person, if actuated by one kind of motive, has a lawful 
right to do a thing, the act is lawful when done under any con- 
ceivable motive, or that an act lawful under one set of circum- 
stances, is therefore lawful under every conceivable set of cir- 
cumstances, the first proposition does not commend itself to us 
as either legally or logically sound. In many cases the lawfulness 
of an act which causes damage to another may depend upon 
whether the act is for justifiable cause, and this justification may 
be found sometimes in the motive alone and sometimes in the 
circumstances and motive combined." Plant v. Woods, 176 Mass. 
492. 

In the United States, malicious interference with business, 
when it takes the form of interference with a contract between 
two parties, has called forth a variety of diverse opinion. The 
weight of opinion, including the United States Supreme Court, 
holds with Lumley v. Gye, and Bowen v. Hall, supra, that if one 
maliciously interferes between two parties and induces one of 
them to break that contract to the injury of the other, the party 
injured can maintain an action against the wrongdoer. Angle v. 
Chicago, etc. R. Co., 151 U. S. 1. 

Some Courts go so far as to hold that the action lies even 
though the contract would not have been enforceable against the 
party who was induced to break it. Perkins v. Pendleton, 90 Me. 
166. And it has been held actionable even to wrongfully deter 
others from entering into contracts or business dealings with a 
party. May v. Wood, 172 Mass. 11. Contra, Guethler v. Alt- 
man, 26 Ind. App. 587. 
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On the other hand, some decisions disagree with Lutnley v. 
Gye, supra, and hold that an action commonly lies only for entic- 
ing a servant away from a master, or for procuring by fraud, 
threats or violence, the breach of a contract by a party thereto, 
to the damage of the other party. Boulier v. Macauley, 91 Ky. 
135 ; Chambers v. Baldzvin, 91 Kv. 121 ; Boyson v. Thorn, 98 Cal. 
578. 



